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Court File No. CV-18-00611214-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

B E T W E E N: 

SEARS CANADA INC., by its Court-appointed Litigation Trustee, 

J. DOUGLAS CUNNINGHAM, Q.C. 

Plaintiff 

and 

ESL INVESTMENTS INC., ESL PARTNERS LP, SPE I PARTNERS, LP,  

SPE MASTER I, LP, ESL INSTITUTIONAL PARTNERS, L.P.,  

EDWARD LAMPERT, EPHRAIM J. BIRD, DOUGLAS CAMPBELL, 

WILLIAM CROWLEY, WILLIAM HARKER, R. RAJA KHANNA, JAMES 

MCBURNEY, DEBORAH ROSATI and DONALD ROSS 

Defendants 

NOTICE OF MOTION 

(RE MOTION TO STRIKE) 

The defendant ESL Parties will make a motion to the Honourable Justice McEwen on April 17, 

2019 at 10:00 a.m. or as soon after that time as the motion can be heard at the Court House, 330 

University Avenue, 7th Floor, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR:

(a) an order striking out, without leave to amend, the following full and partial paragraphs and 

subparagraphs of the Litigation Trustee’s statement of claim on the grounds that those 

references do not disclose a reasonable cause of action: 
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Reference To Be Struck 

1(d) The words “Sears Canada and” 

86 The entire paragraph 

86(a) The entire subparagraph 

86(b) The words “Sears Canada and” 

87 The words “on its own behalf and” and “all similarly” 

(b) an order striking out, without leave to amend, the reference to “pensioners” at paragraph 

1.1(a) of the Litigation Trustee’s response to the demand for particulars on the grounds that 

it is an abuse of process; 

(c) costs of this motion; and 

(d) such further and other relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE MOTION ARE 

The parties 

(a) Sears Canada Inc. (“Sears Canada”) was a Canadian retailer and publicly traded 

company. It is incorporated under the Canada Business Corporations Act, R.S.C., 1985, c. 

C-44 (“CBCA”). 

(b) The plaintiff, the Litigation Trustee, the Honourable J. Douglas Cunningham Q.C., was 

appointed by this Court to pursue various claims on behalf of the creditors of the Sears 

Canada estate. In accordance with that order, the Litigation Trustee is an officer of the 

Court. 
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(c) The defendants, Edward S. Lampert, ESL Investments Inc., ESL Partners, LP, SPE I 

Partners, LP, SPE Master I, LP, and ESL Institutional Partners, LP (the “ESL Parties”), 

were minority shareholders of Sears Canada at the time of the 2013 Dividend (defined 

below). 

Background 

(d) On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating 

subsidiaries obtained an initial order under the Companies' Creditors Arrangement Act, 

R.S.C., 1985, c. C-36 (“CCAA”). 

(e) On December 19, 2018, Morneau Shepell Ltd., in its capacity as administrator of the Sears 

Canada pension plan, brought an action against the same defendants to this action, 

alleging, among other things, that the Sears Canada board’s unanimous declaration of a 

December, 2013 dividend (the “2013 Dividend”) was oppressive to the Sears Canada 

pension plan and its beneficiaries (the “Pensioners”). 

(f) In his statement of claim, also filed on December 19, 2018, the Litigation Trustee seeks, 

among other relief, “a declaration that the authorization and payment of the [2013 

Dividend] was oppressive and unfairly disregarded and was prejudicial to the interests of 

Sears Canada and its stakeholders and an Order setting aside the [2013 Dividend]”. 

(g) On January 18, 2019, the ESL Parties delivered a demand for particulars, seeking 

particulars as to the identity and expectations of the “stakeholders” the Litigation Trustee 

alleges to have been oppressed. 
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(h) On January 31, 2019, the Litigation Trustee responded to the demand for particulars, 

asserting that it is bringing the oppression claim on behalf of “all of Sears Canada’s 

stakeholders, including its creditors, landlords, employees, pensioners, and the holders of 

its securities”. [Emphasis added] 

Section 241(2) of the CBCA does not protect Sears Canada’s interests as a corporation 

(i) At paragraphs 1, 86, and 87 of his statement of claim, the Litigation Trustee alleges that 

Sears Canada itself was oppressed pursuant to s. 241 of the CBCA. In particular, the 

statement of claim alleges that: 

(1) paragraph 1(d): “[T]he Dividend was oppressive and unfairly disregarded and was 

prejudicial to the interests of Sears Canada and its stakeholders”; 

(2) paragraph 86: “[T]he Former Directors and Bird acted in an oppressive manner 

towards Sears Canada” by “(a) disregarding the reasonable expectation of Sears 

Canada” and “(b) using their powers to authorize the Dividend, which […] 

disregarded the interests of Sears Canada and its creditors.”; and  

(3) paragraph 87: “It is appropriate for Sears Canada, by way of its Litigation Trustee, to 

be the complainant for an oppression claim on its own behalf and on behalf of its 

creditors”. 

(j) Section 241(2) of the CBCA only protects oppressive conduct against any “security holder, 

creditor, director, or officer” of a corporation, rather than as against a corporation itself. 

(k) The statement of claim—as supplemented by the response to the demand for 

particulars—does not articulate a basis on which Sears Canada, a corporation, could 

reasonably be construed as a “security holder, creditor, director, or officer” as required 

under s. 241(2) of the CBCA. Accordingly, that portion of the pleading discloses no cause 

of action. 
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The inclusion of a Pensioner oppression claim is duplicative and an abuse of process 

(l) In the response to the demand for particulars dated January 31, 2019, the Litigation Trustee 

purports to be bringing an oppression claim on behalf of all “stakeholders” of Sears 

Canada, including the Pensioners. 

(m) The Pensioners have commenced a separate claim against the ESL Parties founded on the 

same subject matter in Morneau Shepell Ltd. in its capacity as administrator of the Sears 

Canada Inc Registered Pension Plan v ESL Investments Inc et al, Court file No 

CV-18-611217-00CL. 

(n) It is impermissibly duplicative and an abuse of process for the Litigation Trustee to seek 

relief on behalf of the Pensioners on a basis identical to that sought by the Pensioners 

themselves in a separate claim. 

Other Grounds 

(o) Rules 21.01(1)(b), 21.01(3)(c) and (d), 25.11 of the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194; 

(p) Section 241 of the CBCA; and 

(q) Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion

(r) The pleadings filed in this proceeding; 

(s) The Litigation Trustee’s response to the demand for particulars; 
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(t) The statement of claim in Morneau Shepell Ltd. in its capacity as administrator of the 

Sears Canada Inc Registered Pension Plan v ESL Investments Inc et al, Court file No 

CV-18-611217-00CL; and 

(u) Such further and other evidence as the lawyers may advise and this Honourable Court 

permit. 

March 18, 2019 POLLEY FAITH LLP 

The Victory Building 

80 Richmond Street West 

Suite 1300 

Toronto, ON  M5H 2A4 

Harry Underwood (20806C) 
hunderwood@polleyfaith.com

Andrew Faith (47795H) 
afaith@polleyfaith.com

Jeffrey Haylock (61241F) 
jhaylock@polleyfaith.com

Sandy Lockhart (73554J) 
slockhart@polleyfaith.com

Tel: 416.365.1600 

Fax: 416.365.1601 

Lawyers for the moving parties/defendants,

Edward S. Lampert, ESL Investments Inc., 

ESL Partners L.P., SPE I Partners, LP, SPE 

Master I, LP, and ESL Institutional 

Partners, L.P.  

TO: THE LITIGATION SERVICE LIST 
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Court File No. CV-18-00611214-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

B E T W E E N: 

SEARS CANADA INC., by its Court-appointed Litigation Trustee, 

J. DOUGLAS CUNNINGHAM, Q.C. 

Plaintiffs 

and 

ESL INVESTMENTS INC., ESL PARTNERS LP, SPE I PARTNERS, LP, 

SPE MASTER I, LP, ESL INSTITUTIONAL PARTNERS, LP, 

EDWARD LAMPERT, EPHRAIM J. BIRD, DOUGLAS CAMPBELL, 

WILLIAM CROWLEY, WILLIAM HARKER, R. RAJA KHANNA, JAMES 

MCBURNEY, DEBORAH ROSATI, and DONALD ROSS 

Defendants 

DEMAND FOR PARTICULARS 

The defendants Edward S. Lampert, ESL Investments Inc., ESL Partners, LP, SPE I Partners, LP, 

SPE Master I, LP, and ESL Institutional Partners, LP demand particulars of the following 

allegations in your statement of claim: 

1. With respect to the relief requested in paragraph 1(d), namely a “declaration that the

authorization and payment of the Dividend was oppressive and unfairly disregarded and was 

prejudicial to the interests of Sears Canada and its stakeholders”, identify: 

(a) the “stakeholders” whose interests were allegedly oppressed; and 

(b) the category of security holder, creditor, director, or officer into which each stakeholder 

fits. 
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2. With respect to the allegation in paragraph 86 that the “Former Directors and Bird acted in

an oppressive manner towards Sears Canada by […] using their powers to authorize the Dividend, 

which was unfairly prejudicial to and disregarded the interests of Sears Canada and its creditors”: 

(a) identify the dates on which the alleged acts of oppression occurred; 

(b) identify the “creditors” whose interests were prejudiced and unfairly disregarded; 

(c) of those creditors referred to in paragraph 2(b) of this demand for particulars, identify those 

creditors whose claims were unpaid at the date or dates that the alleged acts of oppression 

occurred; and 

(d) of those creditors referred to in paragraph 2(c) of this demand for particulars, identify those 

creditors whose claims remain unpaid. 

3. With respect to the allegation in paragraph 86 that the “Former Directors and Bird acted in

an oppressive manner towards Sears Canada by […] using their powers to authorize the Dividend, 

which was unfairly prejudicial to and disregarded the interests of Sears Canada and its creditors”, 

identify: 

(a) the expectations of the “creditors” that are alleged to have been violated; and 

(b) the interests of the “creditors” that are alleged to have been unfairly prejudiced and unfairly 

disregarded. 

4. With respect to the allegation in paragraph 87 that “[i]t is appropriate for Sears Canada, by

way of its Litigation Trustee, to be the complainant of an oppression claim on its own behalf and 

on behalf of its creditors”: 

36
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(a) identify the “creditors” of Sears Canada on whose behalf the Litigation Trustee acts as 

complainant; 

(b) specify whether the creditors referred to in paragraph 4(a) of this demand for particulars 

are the same as the creditors referred to in paragraph 2(d) of this demand for particulars; 

and 

(c) to the extent that there is a difference in membership between the class of creditors referred 

to in paragraph 2(d) of this demand for particulars and the class of creditors referred to in 

paragraph 4(a) of this demand for particulars, identify the creditors that fall exclusively

into each class.

5. With respect to the allegation in paragraph 89 that “setting aside the Dividend […] would

remedy the Former Directors' and Bird's oppression and return to Sears Canada the funds that 

rightly belong to it, for the ultimate benefit of its creditors”: 

(a) identify the “creditors” of Sears Canada who will benefit from the return of the 2013 

dividend funds to the estate of Sears Canada; 

(b) specify whether the creditors referred to in paragraph 5(a) of this demand for particulars 

are the same as the creditors referred to in paragraph 2(d) of this demand for particulars; 

and 

(c) to the extent that there is a difference in membership between the class of creditors referred 

to in paragraph 2(d) of this demand for particulars and the class of creditors referred to in 

paragraph 5(a) of this demand for particulars, identify the creditors that fall exclusively

into each class.
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January 18, 2019 POLLEY FAITH LLP 

The Victory Building 

80 Richmond Street West 

Suite 1300 

Toronto, ON 

M5H 2A4 

Harry Underwood (20806C) 
hunderwood@polleyfaith.com 

Andrew Faith (47795H) 
afaith@polleyfaith.com

Jeffrey Haylock (61241F) 
jhaylock@polleyfaith.com

Sandy Lockhart (73554J) 
slockhart@polleyfaith.com

Tel: 416.365.1600 

Fax: 416.365.1601 

Lawyers for the defendants, Edward S. 

Lampert, ESL Investments Inc., ESL Partners, 

LP, SPE I Partners, LP, SPE Master I, LP, and 

ESL Institutional Partners, LP 

TO: The Litigation Service List 
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Court File No. CV-18-00611214-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N: 

SEARS CANADA INC., by its Court-appointed Litigation Trustee, 
J. Douglas Cunningham, Q.C. 

Plaintiff 

and 

ESL INVESTMENTS INC., ESL PARTNERS LP, SPE I PARTNERS LP, SPE 
MASTER I LP, ESL INSTITUTIONAL PARTNERS LP, EDWARD 

LAMPERT, EPHRAIM J. BIRD, DOUGLAS CAMPBELL, WILLIAM 
CROWLEY, WILLIAM HARKER, R. RAJA KHANNA, JAMES MCBURNEY, 

DEBORAH ROSATI and DONALD ROSS 
Defendants 

RESPONSE TO DEMAND FOR PARTICULARS 

The Plaintiff provides the following particulars in response to the defendants’, Edward S. 

Lampert, ESL Investments Inc., ESL Partners, LP, SPE I Partners, LP, SPE Master I, LP, and ESL 

Institutional Partners, LP, Demand for Particulars, dated January 18, 2019: 

1. Particular(s) Requested: With respect to the relief requested in paragraph 1(d),

namely a “declaration that the authorization and payment of the Dividend was oppressive and 

unfairly disregarded and was prejudicial to the interests of Sears Canada and its stakeholders”, 

identify: 

(a) the “stakeholders” whose interests were allegedly oppressed; and 

(b) the category of security holder, creditor, director, or officer into which each 

stakeholder fits. 
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1.1(a) Response: The stakeholders whose interests were oppressed by the 

authorization and payment of the 2013 Dividend are all of Sears Canada’s stakeholders, including 

its creditors, landlords, employees, pensioners, and the holders of its securities (excluding the 

Significant Shareholders, as defined in the Statement of Claim) (collectively, the “Stakeholders”). 

1.1(b)  Response: The categories into which the Stakeholders fit are set out in 

Response 1.1(a). 

2. Particular(s) Requested: With respect to the allegation in paragraph 86 that the

“Former Directors and Bird acted in an oppressive manner towards Sears Canada by […] using 

their powers to authorize the Dividend, which was unfairly prejudicial to and disregarded the 

interests of Sears Canada and its creditors”: 

(a) identify the dates on which the alleged acts of oppression occurred; 

(b) identify the “creditors” whose interests were prejudiced and unfairly disregarded; 

(c) of those creditors referred to in paragraph 2(b) of this demand for particulars, 

identify those creditors whose claims were unpaid at the date or dates that the 

alleged acts of oppression occurred; and 

(d) of those creditors referred to in paragraph 2(c) of this demand for particulars, 

identify those creditors whose claims remain unpaid. 

2.1(a) Response: The oppressive conduct took place in later 2013, and in particular in 

November 2013 and early December 2013. Other than the dates of the November 2013 Board 

41



-3- 

Meeting, as alleged in paragraph 56 of the Statement of Claim, the precise dates on which 

oppressive conduct took place are known to the Defendants but not the Plaintiffs. 

2.1(b) Response: The creditors referred to in paragraph 86(b) are all of the 

Stakeholders of Sears Canada. 

2.1(c)  Response: See above. If appropriate, further information may be provided as 

part of the discovery process. 

2.1(d) Response: See above. This question is not relevant and in any event the 

requested information is not necessary for the Defendants to plead. If appropriate, further 

information will be provided as part of the discovery process. 

3. Particular(s) Requested: With respect to the allegation in paragraph 86 that the 

“Former Directors and Bird acted in an oppressive manner towards Sears Canada by […] using 

their powers to authorize the Dividend, which was unfairly prejudicial to and disregarded the 

interests of Sears Canada and its creditors”, identify: 

(a) the expectations of the “creditors” that are alleged to have been violated; and 

(b) the interests of the “creditors” that are alleged to have been unfairly prejudiced and 

unfairly disregarded. 

3.1(a) Response: The creditors reasonably expected that the power of Sears Canada’s 

directors would be exercised: (i) in the best interests of the company, rather than in a way that 

favoured the interests of the Significant Shareholders; and (ii) in such a way as to preserve capital 
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for the use of Sears Canada and its business or to satisfy obligations to Stakeholders rather than 

diverting it to the company’s shareholders. 

3.1(b) Response: The interests of the creditors included Sears Canada’s ability to 

satisfy the obligations and debts owed to the Stakeholders or that would be owing to them by Sears 

Canada and the preservation of capital for that purpose. 

4. Particular(s) Requested: With respect to the allegation in paragraph 87 that “[i]t is 

appropriate for Sears Canada, by way of its Litigation Trustee, to be the complainant of an 

oppression claim on its own behalf and on behalf of its creditors”: 

(a) identify the “creditors” of Sears Canada on whose behalf the Litigation Trustee acts 

as complainant; 

(b) specify whether the creditors referred to in paragraph 4(a) of this demand for 

particulars are the same as the creditors referred to in paragraph 2(d) of this demand 

for particulars; and 

(c) to the extent that there is a difference in membership between the class of creditors 

referred to in paragraph 2(d) of this demand for particulars and the class of creditors 

referred to in paragraph 4(a) of this demand for particulars, identify the creditors 

that fall exclusively into each class. 

4.1(a) Response: The creditors referred to in paragraph 87 are the Stakeholders. 

4.1(b) Response: The creditors referred to in paragraph 87 are the Stakeholders. 

4.1(c) Response: This question is not applicable. 
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5. Particular(s) Requested: With respect to the allegation in paragraph 89 that “setting 

aside the Dividend […] would remedy the Former Directors’ and Bird’s oppression and return to 

Sears Canada the funds that rightly belong to it, for the ultimate benefit of its creditors”: 

(a) identify the “creditors” of Sears Canada who will benefit from the return of the 

2013 dividend funds to the estate of Sears Canada; 

(b) specify whether the creditors referred to in paragraph 5(a) of this demand for 

particulars are the same as the creditors referred to in paragraph 2(d) of this demand 

for particulars; and 

(c) to the extent that there is a difference in membership between the class of creditors 

referred to in paragraph 2(d) of this demand for particulars and the class of creditors 

referred to in paragraph 5(a) of this demand for particulars, identify the creditors 

that fall exclusively into each class. 

5.1(a) Response: The creditors who would benefit from a return to Sears Canada of 

funds owed to it are all of the unsecured creditors of Sears Canada. 

5.1(b) Response: The creditors referred to in paragraph 89 are the Stakeholders. 

5.1(c) Response: This question is not applicable. 
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